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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

BETH ENERGY M NES, |NC., CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEVA 88-268-R
V. Citation No. 2897509; 5/23/88
SECRETARY OF LABOR, M ne No. 108
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsHA) , Mne |.D. 46-03887
RESPONDENT
SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , Docket No. WEVA 88-345
PETI TI ONER A.C. No. 46-03887-03570
V. M ne No. 108
BETH ENERGY M NES, | NC.
RESPONDENT
DECI SI ON
Appearances: R Henry More, Esq., Buchanan Ingersoll, P.C
Pittsburgh, Pennsylvania for Beth Energy M nes,
I nc.;

Nanci A. Hoover, Esq., Ofice of the Solicitor
U. S. Departnent of Labor, Phil adel phi a,
Pennsyl vania for the Secretary of Labor.

Bef ore: Judge Melick

These consol i dated cases are before me under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act,"” to challenge one citation issued by the
Secretary of Labor against Beth Energy Mnes, Inc., (Beth Energy)
and for review of civil penalties proposed by the Secretary for
the violation alleged therein.

The evidence shows that on August 12, 1976, MSHA | nspect or
Frank J. Cervo issued Notice to Provide Safeguards 1FJC at M ne
No. 108, then operated by the Bethl ehem M nes Corp., Beth
Energy's predecessor. That safeguard notice quoted the criteria
set forth in 30 CF. R 0O 75.1403-10(e) providing that
"positive-acting stopbl ocks or derails shall be provided near the
end of all supply tracks."
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It is undisputed that the same safeguard had been issued at al

m nes with haulage track in District 3, the MSHA district which

i ncludes Mne No. 108. It is also undisputed that M ne No. 108
utilizes track haul age only to nmove miners and supplies through
the mine and that such a mine differs significantly from m nes
where the track is used to haul coal in regard to the volume of
traffic, the size of trips and the size of the | oconotives and
cars.

Sonetime before February 1988, all of these safeguards
regardi ng the use of positive acting stopblocks or derails in
District 3 were uniformy nodified to include | anguage
prohi biting the use of certain types of stopblocks. Such a
nmodi fication was issued at M ne 108 on February 17, 1988, by
I nspector Scott Springer and read as foll ows:

Saf eguard Notice 1FJC issued 8-12-76 is hereby nodified to
i nclude the follow ng statenent:

Positive acting stopbl ocks, derail or chain type car
hol ds shall be used to secure or prevent runaways of
track nounted haul age equi pnment. O her devices not
specifically designed to secure track nounted haul age
equi pnent to prevent runaways are not acceptable.

It is undisputed that this standardi zed nodification was
prepared froma sanple formfurnished by MSHA's District 3
office. It is further undisputed that this standardi zed | anguage
was applied to all track haulage mnes in District 3, regardless
of the conditions in any particular mne. It was intended to
prohi bit reliance on skids or chained tinber stopblocks and to
require chain type car holds. Beth Energy installed such car
hol ds but continued to al so use a tinber arrangenent.

On April 28, 1988, |nspector Roy Bennett issued an
additional nodification to Safeguard Notice 1FJC. The
nodi fication reads in relevant part as foll ows:

Positive acting stopbl ocks, derails or chain type car
hol ds shall be used to secure or prevent runaways of
track nounted haul age equi pnent. O her devices not
specifically designed for such purpose are not
accept abl e such as skid retarders, post or crib block
crossed over rails of any design in



~944
front or rear of haul age equi prent, wooden chocks
under wheels or jill pokes of any design

It is undisputed that this nodification was also issued on a
district-wi de basis in MSHA District 3, without regard to
conditions in the particular mnes and was al so based upon a
sanpl e format prepared by the district office

On May 23, 1988, Inspector Bennett traveled to the J-8
section of Mne 108 with Phil Burnside, a conpany M ne |nspector
and Mason Payne, a UMM niners' representative. Upon arriving at
the J-8 section they parked their vehicle outby several other
vehi cl es including two supply cars near the end of the track
Beth Energy maintains that it had a tinmber stopblock in place at
this location to provide protection fromrunaway haul age
equi pnent. It concedes however that the chain-type car hold
required by the latest nodification was not attached to the
supply cars and was in fact |ocated approxi mtely 30 feet outby
the cars.

I nspector Bennett accordingly issued the citation at bar for
failure to have the chain-type car hold attached to the supply
cars. More specifically the citation alleges a "significant and
substantial" violation of 30 CF.R 0O 75.1403 and Safeguard 1FJC
and reads as foll ows:

Two supply cars were on the J8 section supply track and
were not chained to prevent runaway. The tie down chain
was | ocated 30 feet outby the cars.

Beth Energy raises two related argunments that nay be
di spositive of these cases: (1) whether the nodification to
Saf eguard 1FJC upon which the citation at bar is based, was
properly issued in that it was issued on a district-w de basis
wi t hout consi deration of the specific conditions at Mne 108; and
(2) whether the issuance of the original underlying safeguard in
1976 was proper in that it was issued on a district-w de basis
wi t hout consi deration of the specific conditions at M ne 108.
Inasmuch as | agree that neither the original safeguard nor the
subsequent nodifications were properly issued, the citation at
bar, based upon such safeguard and nodifications, nust be
vacat ed.

Section 314(b) of the Act provides as foll ows:

O her safeguards, adequate, in the judgment of an

aut hori zed representative of the Secretary, to mnimze
hazards with respect to transportati on of nen and
materials shall be provided.
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The regul atory standard at 30 C.F. R 0O 75. 1403 contains the sane
provi sions. The regul atory standards al so set forth criteria,
simlar to those for the approval of individual mne plans for
ventilation and roof control, to be applied when determni ning
whet her a safeguard is necessary. The operation of these criteria
are described in 30 CF.R 0O 75.1403-1(a).

Sections 75.1403-2 through 75.1403-11, set out the
criteria by which an authorized representative of the
Secretary will be guided in requiring other safeguards
on a mne-by-mne basis under O 75.1403. O her

saf equards may be required. (Enmphasis added.)

As with the criteria for the approval of individual mne
pl ans, these safeguard criteria are not in thensel ves nandatory
saf ety standards but becone enforceable only when an operator is
gi ven notice through the issuance of a safeguard notice. See
Secretary v. Southern Chio Coal Co., 10 FMSHRC 963 (1988).

In Sout hern Ohio Coal Co., supra, the Comn ssion discussed
the issue of the general application of safeguards but did not
rule on the specific issue of whether a generally applicable
saf eguard woul d be invalid. It discussed the issue as foll ows:

The Conmi ssion has observed that while other mandatory
safety and health standards are adopted through the
noti ce and conment rul emaki ng procedures set forth in
section 101 of the Act, section 314(b) extends to the
Secretary an unusual ly broad grant of regulatory
power - -authority to issue standards on a m ne-by-m ne
basis without regard to the normal statutory rul emaking
procedures. Southern OChio Coal Co., supra, 7 FMSHRC at
512. The Conmi ssion al so has recogni zed that the
exercise of this unique authority must be bounded by a
rule of interpretation nore restrained that that
accorded promul gated standards. Therefore, the

Conmi ssion has held that a narrow construction of the
terms of a safeguard and its intended reach is required
and that a safeguard notice nust identify with
specificity the nature of the hazard at which it is
directed and the remedi al conduct required by the
operator to renedy such hazard.
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These underlying interpretive principles strike an
appropri ate bal ance between the Secretary's
authority to require safeguards and the operator's
right to notice of the conduct required of him
They do not, however, resolve the inportant issue
rai sed here for the first time--whether a notice to
provi de safeguard can properly be issued to address
a transportation hazard of a general rather than

m ne-specific nature. The United States Court of
Appeals for the District of Columbia Circuit, in
the context of the Mne Act's provision for

m ne-specific ventilation plans, has recogni zed
that proof that ventilation requirenents are
general ly applicable, rather than m ne-specific,
may provide the basis for a defense with respect to
al l eged viol ati ons of nandatory ventil ation pl ans.
In Zeigler Coal Co., supra, the court considered
the relationship of a mne's ventilation plan

requi red under section 303(o0) of the Act, 30 U.S.C
O 863(0), to mandatory health and safety standards
promul gated by the Secretary. The court explained
that the provisions of such a plan cannot "be used
to i npose general requirements of a variety
well-suited to all or nearly all coal mnes" but
that as long as the provisions "are limted to
conditions and requirenents nade necessary by
peculiar circunstances of individual mnes, they
will not infringe on subject matter which could
have been readily dealt with in mandatory standards
of universal application.” 536 F.2d at 407; See

al so Carbon County Coal Co., 6 FMSHRC 1123, 1127
(May 19849@©B (Carbon County |); Carbon County Coa
Co., 7 FMBHRC 1367, 1370-72 (Septenber 1985)
(Carbon County I1).

VWhet her, as the judge believed, a simlar type of
chal l enge may be made to a safeguard notice is a
guestion of significant inmport under the M ne Act.

G ven the manner in which this inportant question was
rai sed and addressed in the present case, and the
nature of the evidence in this record, it is a question
that we do not resolve at this time. 10 FMSHRC at

966- 7.

find that indeed with respect to the proper interpretation

of safeguard notices an anal ogy can properly be nmade to the | aw

t hat

has devel oped concerning the adoption of mine plans. In

Car bon County Coal Corp., 7 FMSHRC 1367 (1985), the Conmi ssion
addressed a sinmilar issue. There an MSHA district office sought
to require Carbon County to
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include a provision in its ventilation plan concerning auxiliary
fans. The provision was not one set forth in the criteria for
ventilation plans in 30 CF. R O 75.316-2 but was a "guideline"

i ssued by the district. The Comm ssion did not address the nerits
of the inclusion of the disputed provision in the plan but rather
held that the attenpt to include a generally applicable provision
was i nmproper, stating as foll ows:

Because we conclude that the uncontroverted materia
facts establish that MSHA's decision to inpose the free
di scharge capacity provision was not based upon
particul ar circunstances at the Carbon No. 1 M ne, but
rather was inposed as a general rule applicable to al

m nes, we hold, for the reasons stated in Zeigler and
enunci ated here, that MSHA's insistence upon the free
di scharge capacity provision, MSHA's revocation of
Carbon County's ventilation plan, and MSHA's revocation
of Carbon County's ventilation plan, and MSHA' s
subsequent citation of Carbon County for a violation of
section 75.316, were not in accord with applicable M ne
Act procedure. Also, if MSHA believes the free

di scharge capacity provision to be of universa
application, the Secretary may proceed to rul emaki ng
under section 101 of the Mne Act and pronul gate the
free discharge capacity provision as a nationally
appl i cabl e mandatory safety standard. 7 FMSHRC at 1375.

The Commi ssion further discussed the issue of the
application of general guidelines, quoting Zeigler Coal Co. v.
Kl eppe, 536 F.2d 398 (D.C. Cir. 1976):

The approval - adopti on process protects operators and

m ners by assuring that particular conditions at a m ne
are addressed by individualized safety requirenents.
The court in Zeigler, in a discussion we have found
"persuasi ve and conpel | i ng" Carbon County Coal Co., 6
FMSHRC at 1127, described the limts the statute places
upon the Secretary regarding the restricted subject
matter of a ventilation and nmethane and dust contro

pl an:

Section 303(0) specifically states that the plan
is to be "suitable to the conditions and the

m ning system of the coal mne. " The cont ext
of the plan requirenment, am dst the other
provi si ons



~948
of O 303, which set forth fairly specific
standards pertaining to mne ventilation
further suggests that the plan idea was
conceived for a quite narrow and specific
purpose. It is not to be used to inpose
general requirements of a variety
well-suited to all or nearly all coa
m nes, but rather to assure that there is
a conprehensive schene for realization of
the statutory goals in the particular
i nstance of each mne.

[ITnsofar as those plans are linmted to conditions
and requi renments made necessary by peculiar

ci rcunstances of individual mnes, they will not

i nfringe on subject matter which could have been
readily dealt with in mandatory standards of

uni versal application. 7 FMSHRC at 1371-2.

This | egal analysis is anal ogous to the application of
district-wide criteria for safeguards. Under the applicable
regul ati ons MSHA may i npose requirements on an operator on a
m ne- by-m ne basis subject to the specific conditions and
requi renents necessitated by the peculiar circunmstances at a
particular m ne. Conversely and by simlar analogy it is clear
t hat safeguards issued under 30 C.F. R 0O 75. 1403 cannot be used
to i npose general requirenments on all mnes throughout a district
wi t hout regard to the circumstances of the specific mnes. Since
it is undisputed that the original safeguard in this case, as
wel | as the subsequent nodifications, were issued on a
district-wi de basis without regard to the specific conditions at
M ne 108 they were not properly issued. Citation No. 2897509,
conditioned upon the validity of that safeguard and its
nodi fi cations, nust therefore be vacated. See U. S. Steel M ning
Co., 4 FMSHRC 526 (Chief Judge Merlin 1982), Southern Chio Coa
Co., 9 FMSHRC 273 (Judge Maurer 1987), rev'd on other grounds, 10
FMSHRC 963 (1988), and Southern Chio Coal Co., 10 FMSHRC 1564,
(Judge Wi sberger, 1988).
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ORDER

Citation No. 2897509 is vacat ed.
Gary Melick

Adm ni strative Law Judge
(703) 756-6261



